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ii

AUTHORITY CONFERRING JURISDICTION
This appeal is filed pursuant to Section 78-2a-3(h) of the
Utah Code Annotated as amended.
STATEMENT OF NATURE OF PROCEEDINGS
This is an appeal from the final order of Judge Stanton M.
Taylor

resulting

from

a

petition

filed

by

the

plaintiff/respondent entitled "Request for Hearing and Notice of
Hearing" which was filed on the 3rd day of January, 1989, in the
Weber County District Court.
NATURE OF THE CASE
This is a domestic relations case and the sole issue is
whether or not the court acted properly in increasing the child
support

the

defendant/appellant

was required

to pay

to the

plaintiff/respondent.
STATEMENT OF ISSUES
The issues in this appeal are whether or not the increased
child

support ordered by Judge Taylor is justified given the

testimony presented before the court and whether or not Judge
Taylor had the authority to modify a previous order entered by
the district court in October of 1987.
COURSE OF PROCEEDINGS
The parties were divorced on September 15, 1981.

At that

time the court awarded custody of the two minor children to the
plaintiff/respondent,

Sherry

Steward

support.
1

Thomas,

and

set

child

On the 28th day of May, 1987, the plaintiff/respondent
filed a Petition for Modification of the Decree and Order.

On

the 9th day of October, 1987, a pre-trial was heard on the
Petition

at

which

time

the

commissioner

recommendations increasing the child support.

entered

his

No objections

were made to the recommendations of the commissioner.
On

the

15th

day

of December,

1988, the

plaintiff/

respondent filed a document entitled "Request for Hearing and
Notice of Hearing."

On the 3rd day of January, 1989, the

commissioner entered his recommendations refusing to further
increase the child support.

Objection to the January 3, 1989,

recommendations was filed by the plaintiff/respondent on the 6th
day of January, 1989.

On the 31st day of March, 1989, Judge

Taylor entered an order reversing the recommendations made by the
commissioner in October of 1987.

The appeal in this matter was

filed on the 13th day of April, 1989.
DISPOSITION AT TRIAL COURT OR AGENCY
On the 31st day of March, 1989, Judge Taylor entered an
order reversing

the recommendations made by the

domestic

relations commissioner in October of 1987, which recommendations
had not been objected to or appealed to the district court.

The

domestic relations commissioner had determined in October of 1987
that the defendant/appellant's income was approximately $3,000.00
per month and set child support under the then existing child
support schedule at $247.00 per month per child.
2

Judge Taylor

found that the defendant/appellant's income for the year 1988 was
approximately $3,000.00 per month and that there had been no
substantial increase since the commissioner's ruling in October
of 1987.

However, Judge Taylor found that the commissioner was

wrong in his October, 1987, ruling.

That the defendant-

appellant's income for 1987 was $4,159.00 per month and that in
accordance with the child schedule then in existence, the
defendant/appellant was required to pay $347.00 per month per
child.

Judge Taylor's order required the defendant/appellant to

pay the sum of $347.00 per month per child indefinitely and made
no provisions for the child support to be adjusted to the income
that Judge Taylor found the defendant/appellant to be making in
1988 which was $3,000.00 per month.
RELEVANT FACTS WITH CITATIONS TO THE RECORD
The plaintiff/respondent, Sherry Thomas Pontius, hereinafter
referred to as the respondent, and the defendant/appellant, David
Carl Thomas, hereinafter referred to as the appellant, were
divorced on September 15, 1981.
children of the marriage.

The parties had two minor

The appellant was originally ordered

to pay $85.00 per month per child.

At a later date he

voluntarily increased the child support to $130.00 per month per
child.

In May of 1987, the respondent filed a petition for

modification of the Divorce Decree requesting that the child
support again be increased.

On the 9th day of October, 1987, a

pre-trial was heard on the respondent's petition resulting in
Recommendations and Order on Petition for Modification which was
3

signed by the commissioner and District Court Judge David E. Roth
on the 15th day of November, 1987.

(R. 57-60)

The Order states

that neither party objected to the commissioner's recommendation
and therefore it became a district court order.

(R. 60)

The

commissioner, in the Order, found that the appellant's income for
the year 1987 was approximately $3,000.00 per month and required
the appellant to provide a profit and loss statement and income
information to the respondent at the end of 1987.
On the 15th day of December, 1988, the respondent filed a
document entitled "Request for Hearing and Notice of Hearing."
On January 3, 1989, the commissioner found that the appellant's
income in 1988 amounted to a salary of $3,490.00 per month, plus
$425.00 for a car allowance, for a total of $3,915.00.

The

s

commissioner allowed for a $333.00 per month loss the appellant
was sustaining on real property owned by him and a $500.00 to
$700.00

per month

commissioner

loss on his printing

concluded

that

the

approximately $3,080.00 for 1988.

business.

appellant's

income

The
was

The commissioner also found

that the appellant was required to pay $1,000.00 per month to a
former wife to purchase her share of the printing business, and
concluded that the child support previously set in 1987 should
not be increased and that the appellant's gross income had not
changed since the hearing of October 9, 1987.

(R. 65 and 72)

The respondent objected to the commissioner's ruling on the 6th
day of January, 1989.

(R. 73)

4

The respondent's objections were heard before Judge Taylor
on the 6th day of February, 1989.
that time was the appellant.

The only witness to testify at

(T. 1-48)

The appellant testified

that he operated a printing business which had been incorporated
as a Sub Chapter S Corporation.

The appellant is the sole owner

of the corporation and must absorb any loss associated with the
printing business.

(T. 32)

The appellant also owns two single

dwelling units which are located next to his business property
and are part of the business. (T. 21)

In addition, the appellant

owns a condominium and a home on 17th Street which he rents.

The

appellant sustains a loss in the approximate sum of $333.00 per
month from those properties when they are rented.

In 1988 the

condominium was not rented for five months and the home was not
rented for approximately nine month.

(T. 30-31)

The appellant

has attempted to dispose of the condominium and home, but could
not find buyers for them.

After the hearing before the domestic

"relations

the

commissioner,

appellant

offered

to

give

the

condominium and the home on 17th Street to the respondent or her
attorney, which offer was not accepted.

(T.32)

In 1987 the

appellant owned another piece of rental property at 493 West 5500
South in Ogden, Utah, which he sold for a loss of $12,000.00.
(T. 33)
Prior to March of 1987 when the respondent filed a petition
to modify the Divorce Decree, the appellant had committed himself
to an expansion of his business involving a new building and a
5

new financial arrangement.

When the appellant appeared before

the commissioner in October of 1987, on the Petition to Modify,
the appellant informed the court of the financial obligations he
would have to immediately start paying associated with that
expansion.

(T.24-25) The Small Business Administration loan was

for approximately $190,000.00 and the appellant was required to
pay approximately $2,600.00 per month towards that loan at a
variable rate of interest amounting to 11 or 12 percent.
21)

(T. 19-

The appellant also informed the commissioner that he was

experiencing a loss from his rental business in 1988 in excess of
$333.00 per month (T. 25); and that the appellant was required to
pay to a former wife $1,000.00 per month to purchase her interest
in the printing business.

(T. 25-27)

The $2,600.00 per month loan payment and the $333.00 per
month loss on the rental property were not reflected in the
profit and loss of the business prior to October of 1987 since
the loan payments were just beginning and the $333.00 rental loss
was handled separately from the printing business statements.
Based upon the information provided by the appellant, the
commissioner concluded that the appellant's gross income for
purposes of child support was approximately $3,000.00 per month.
(T. 25 and

R.

56)

When the commissioner

reviewed

the

appellant's 1987 income on January 3, 1989, the commissioner
again

concluded

approximately

that

$3,000.00

the

appellant's

per month.

1987

income

(R. 65 and

72)

was
The

appellant's 1987 income statement indicates that he had a salary
6

of $49,918.00 per year and a gross profit of $19,818.00 per year
for a total income of $69,736.00.
$5,811.00 per month.

That sum divided by 12 equals

However, that financial statement does not

reflect the $2,600.00 loan payments which were to begin shortly
after October of 1987, the $1,000.00 per month the appellant was
required to pay to a former wife to purchase her interest in the
printing business, and the loss from the appellant's rental
properties

in the approximate

(Plaintiff's Exhibit 2)

sum of $333.00 per month.

When these figures are subtracted from

the $5,811.00, it results in an income to the appellant of
$1,878.00 per month.

Adding to this figure 60 percent of the car

lease payment which is being paid by the business of $425.00 per
month results in an income during the latter part of 1987 in the
sum of $2,303.00 per month.
Judge Taylor, in the January 6, 1989 hearing, found that the
appellant's 1988 income was $3,000.00 per month.

(R. 77)

In

that hearing, the evidence presented by the appellant showed that
his 1988 salary was $42,898.00 and that he suffered a loss for
his business for that year in the sum of $9,403.00 resulting in
the appellant receiving $33,495.00 or $2,791.25 per month.
(Plaintiff's Exhibit 1)

To that monthly sum was added $425.00

which represented 60 percent of an automobile which was being
paid for by the company, less a monthly loss in the sum of
$333.00 on the appellant's rental properties for a monthly income
of $2,883.00 per month.

(T. 25 and 29)

7

ARGUMENT
POINT I
THE COURT'S FINDINGS DO NOT SUPPORT THE CHILD SUPPORT ORDER.
It is difficult to understand the reasoning used by Judge
Taylor in his Memorandum Decision and Order.

Judge Taylor

concludes in his Memorandum Decision that the appellant's 1988
income was approximately $3,000.00 per month.

(R. 78)

Child

support based upon that income level was $247.00 per month per
child.

Judge Taylor then found that the appellant's income for

the year 1987 was approximately $4,159.00 per month.

The child

support based upon $4,159.00 per month was $347.00 per month per
child.

Judge Taylor therefore required the appellant to pay

child support at the rate of $347.00 per month per child
beginning in February of 1989 for an indefinite future period
even though he found that in 1988 and the beginning of 1989, the
appellant's income is only $3,000.00 per month.
The factual conclusions reached by Judge Taylor in his
Memorandum Decision do not justify or support the child support
order issued by him.

The Petition to Modify the child support

which was heard in October of 1987 only applied to the months of
October, November, and December of 1987. Consequently, the issue
before the commissioner was the appellant's income from and after
October of 1987, not what his income was for the first nine
months of 1987.

The respondent did not at any time claim that

the ruling made by the commissioner in October of 1987 should be
retroactive to the date that the petition was filed which was in
8

March of 1987 and no such order was entered.

The findings of

Judge Taylor as to the appellant's 1987 income and the 1988
income should lead to the conclusion that the child support
should have been increased for the months of October, November,
and December of 1987 from $247.00 to $347.00 or an increase of
$600.00 for those three months.

His findings cannot in any way

justify requiring the appellant to pay an increased child support
based upon a 1987 income for an indefinite period when Judge
Taylor specifically

found that the appellant's income was

$3,000.00 during 1988.
The respondent contends that the court had the right to make
an adjustment because of the statement in the commissioner's
recommendation of October, 1987, which states:
It is further recommended that the defendant be
required at the end of 1987 to provide a profit and
loss statement and income information to the plaintiff
and child support shall be subject to review without
additional filing by either party. (R. 58-59)
If that was the basis of Judge Taylor making a ruling on
this matter in January of 1989, then an adjustment should have
been made for the child support owed by the appellant during 1988
and 1989 based upon his then income.

Judge Taylor, in his

Memorandum Decision, specifically found there was no increase in
the appellant's income which would constitute a change of
circumstances justifying an increase in child support since the
hearing in 1987.

Judge Taylor's ruling puts the appellant in an

impossible position.

He cannot file a petition to modify Judge

Taylor's Order in the future based upon changed circumstances
9

involving his salary since Judge Taylor has ruled that in 1988 he
was only making $3,000.00 per month even though the judge has set
child support as if the appellant were earning what Judge Taylor
concludes was his 1987 income of $4,159.00 per month.
The appellant contends that Judge Taylor's findings of fact
can only justify an increase in child support for the months of
October, November, and December of 1987 for a total
obligation of $600.00.

Given the court's

finding

increase
about the

appellant's income for 1988, the child support should then have
reverted to $247.00 beginning in January of 1987 and continuing
at that rate to the present time.
POINT II
JUDGE TAYLOR'S FINDINGS CONCERNING THE
APPELLANT'S 1987 INCOME ARE NOT SUPPORTED BY THE FACTS.
The only evidence received by Judge Taylor concerning the
appellant's 1987 income is from the testimony of the appellant
and the exhibits provided by the appellant.

In the October

hearing before the commissioner, the appellant testified that his
income had been significantly affected by a decision that was
made

prior

to March of

1987 to expand

his business.

That

decision had resulted in the appellant obligating himself to a
$190,000.00

Small Business Administration

loan which

required

that loan payments begin shortly after October of 1987 in the
sum of $2,600.00 per month or approximately $31,200.00 per year.
(T. 19-21 and 24-25)

The appellant anticipated that his income

would increase because of this business decision, and in fact
10

there

was

an

$253,000.00
increase

in

increase

in gross

revenue

$23,000.00

from

in 1988.

(T. 13)

The

sufficient

to offset

the

1987 to $276,000.00

in gross revenue was not

of

$31,200.00 in loan payments which had to be paid during 1988 for
the improvements.

In addition, the printing business is very

competitive and the price of paper went up 27 percent in 1988.
(T. 28)
The respondent did not present any evidence before Judge
Taylor through the appellant or otherwise that would

indicate

that for the months of October, November, and December of 1987,
the appellant's income was $4,159.00 per month or any sum in
excess of the $3,000.00 per month testified to by the appellant.
Judge Taylor apparently

looked at the financial

statement for

1987 and divided the officers salary in the sum of $49,918.00 by
12, reaching the sum of $4,159.00 per month. (Plaintiff's Exhibit
2)

Judge

Taylor

did

not

give

any

consideration

to

the

adjustments that had to be made in the appellant's income as of
October of 1987 by reason of the increased

financial

burdens

which were testified to by the appellant before the commissioner
and in the hearing before Judge Taylor.
This problem may have arisen because Judge Taylor took the
matter under advisement and entered a Memorandum Decision eight
days later.

Whatever the reason, the ruling of Judge Taylor was

contrary to the only evidence before him which was the exhibits
and testimony presented by the appellant.

Judge Taylor did not

make any findings of fact from which the court can determine
11

whether or not Judge Taylor refused to consider the testimony of
the

appellant

conclusions.

or

merely

overlooked

that

testimony

in

his

If Judge Taylor had been presented any evidence by

the respondent that contradicted the testimony of the appellant,
then it could be argued that the Judge gave more credence to
evidence produced

by the respondent.

cannot be used in this case.
that the

appellant's

However, that argument

Judge Taylor did not make a finding

testimony was not truthful or reliable.

Judge Taylor did not give any reason for reversing the findings
of the domestic relations commissioner who made the determination
of

the

appellant's

income

in

October

of

1987

as

being

approximately $3,000.00 and found in a hearing held in January of
1989 that his conclusions about the 1987 income was accurate.
(R.

72)

At

that

time the commissioner

had before

him

the

appellant's 1987 income statement.
The appellant contends that Judge Taylor's limited findings
were not supported by the evidence and that Judge Taylor failed
to

make

the

conclusions.

necessary

findings

of

fact

to

support

his

This court has ruled on a number of occasions that

the determinations of a trial court will be reversed if they are
not supported by findings of facts that are sufficient to provide
the Court of Appeals with an understanding of the reasoning used
by the judge in reaching a conclusion.
P.2d

Ruhsam v. Ruhsam, 742,

123 (Utah App. 1987); Marchant v. Marchant, 743 P.2d 199

(Utah App. 1987); Lee v.Lee, 744 P.2d 1378 (Utah App. 1987).

12

POINT III
JUDGE TAYLOR COMMITTED AN ERROR IN LAW.
Judge Taylor failed to comply with state law in reaching a
judgment in this particular case.

During the hearing before

Judge Taylor, the respondent's attorney questioned the appellant
concerning his income in 1987.

At that time the appellant's

counsel objected to that procedure.

Judge Taylor, in ruling on

that objection, stated:
Mr. Florence, it seems to me that — that the issue
before this court is whether there has been a
substantial change of circumstance from the previous
order which became binding because it was not objected
to. And it seems to me that the commissioner did make
certain findings that have never been objected to.
It seems to me, at this point, that the Court would be
bound by that if there hadn't been some alteration. In
other words, if you would have asked Commissioner
Richards:
Okay, let's alter this previous order
because it was based upon improper information; and
then run a comparison between then and now, isn't that
the issue? (T. 10)
During the closing argument given by the respondent's counsel,
the court stated:
Well, let me — let me —- I don't mean to cut you off
or anything, Mr. Florence, but it appears to the Court
with reference to jurisdiction concerning this matter
that there has not been a substantial change of
circumstances between October of last year -- '87,
excuse me, and the present. And the Court, in good
conscience, could not find such a change of
circumstances.
Now, I do believe that I have jurisdiction to reanalyze the previous order of Commissioner Richards
with reference to the actual income for '87, and you
may very well want to address that issue, but I — I
don't think I can look at — I don't think I can even
look at the new schedule in view of the fact that his
income for all intents and purposes is down since the
October hearing. (T. 40-41)
13

The ruling of Judge Taylor made during the hearing clearly
indicated

to

the

appellant

that

Judge

Taylor

would

not

reevaluate a determination made by the commissioner that had not
been objectssd to and would not make any change in the child
support obligations of the appellant unless a substantial change
of circumstances had been demonstrated.

The appellant was of the

opinion throughout the hearing that the only issue was whether or
not there was a material change of circumstances based upon the
commissioner's recommendation of 1987 and the amount of child
support to be paid by the appellant based upon his 1988 income.
Had the appellant been informed during the hearing that the court
was

considering

setting

current

child

support

based

on

the

amount of the appellant's income in 1987, additional information
would have been presented and argued to the court.

Because of

Judge Taylor's position during the hearing, the appellant was
deprived of this opportunity.
Section
enacted

30-3-4.4

of

the Utah

Code Annotated

in 1985 states in Subparagraph 3 thereof

which

was

in part as

follows:
If no objection or request for further hearing is made
within ten days, the party is deemed to have consented
to the entry of an order in conformance with the
commissioner's recommendations.
The court and the respondent recognized the finality of the
commissioner's ruling in the October, 1987 hearing.
appellant's

contention

that

the October,

It is the

1987 order

of

the

commissioner allowed for an adjustment in child support in the
future based upon the appellant's income.
14

However, it did not

allow Judge Taylor to modify the findings of the commissioner as
to the appellant's income as of October of 1987. The findings of
the commissioner as to the appellant's 1987 income were not
contingent upon the appellant providing
statement.

a 1987

financial

The financial statement was to be provided so that

the respondent would have information available to her to
evaluate the appellant's future income for future modifications
in the child support.
CONCLUSION
The appellant contends that Judge Taylor committed error in
requiring the appellant to pay child support in the sum of
$347.00 per month per child for an indefinite period of time.
The ruling by the domestic relations commissioner in an order of
1987 was not appealed and therefore became a final determination
of the appellant's income as of that time.

Judge Taylor found in

a February, 1989 hearing that the appellant's income for 1988 was
$3,000.00 per month and that there had been no change of
circumstances since the hearing before the commissioner in
October of 1987.

However ,t Judge Taylor increased the child

support from $247.00 per month per child to $347.00 per month per
child for an indefinite period based upon his finding that the
appellant's income in 1987 was different from that determined by
the commissioner.

The court's determination of the appellant's

October, 1987 income was not supported by the facts and Judge
Taylor's order was not consistent with his findings.

In

addition, Judge Taylor's findings were not sufficient to provide
15

the Court of Appeals with an understanding of the reasoning used
by Judge Taylor in making his determination.
The appellant respectfully requests the court to reverse the
findings of Judge Taylor and enter an order that the appellant is
only required to pay $247.00 per month per child in conformance
with the October, 1987 commissioner and district court order.
RESPECTFULLY SUBMITTED this

day of June, 1989.

ROBERT A. ECHARD
Attorney for Defendant/Appellant
CERTIFICATE OF MAILING
I hereby certify four (4) true and correct copies of the
foregoing BRIEF OF APPELLANT were mailed, postage prepaid, this
day

of

June,

1989

to Brian

R.

Florence, Attorney

for

Plaintiff/Respondent, at 818 - 26th Street, Ogden, UT 84401.

ROBERT A. ECHARD
Attorney for Defendant/Appellant
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Brian R. Florence
#109r
Of FLORENCE AND HUTCHISON
Attorney for Plaintiff
818-26th Street
Ogden, UT
84401
399-9291
IN THE DISTRICT COURT OF WEBER COUNTY
STATE OF UTAH
SHERRY STEWART THOMAS (PONTIUS),
Plaintiff,

RECOMMENDATIONS AND
ORDER ON PETITION
FOR MODIFICATION

vs.
DAVID CARL THOMAS,

C i v i l No. 77756

Defendant.
The above-entitled matter came on for pre-trial on
the 9th day of October, 1987, on plaintiff's Petition for
Modification of Decree and Order before Domestic Relations
Court Commissioner Maurice Richards, plaintiff present and
represented by counsel, Brian R« Florence, and defendant
present and represented by counsel, Robert A. Echard, and
the Court having been fully advised in the premises, now
makes the^ following recommendations:
IT IS HEREBY RECOMMENDED that as long as the
plaintiff's current husband has health and accident
insurance available to him at his place of employment and
RENCE

is maintaining his own children through the coverage and is

tnd

2HISON

LVEYSAT
AW

raSTREET
UTAH 84401

able to carry the plaintiff's children without additional
cost, the plaintiff has agreed to maintain her children on

Recorded B o o k j ^ . J .

Page 1 U 2 8 . . .
THOMAS (PONTIUS) V. THOMAS
Civil No. 77756
Recommendations and Order on
Petition for Modification
Page 2

Indexed

this coverage without further health insurance coverage
obligation on the defendant.
IT IS FURTHER RECOMMENDED that each of the parties
be required to pay one-half of all noncovered medical and
dental expenses incurred for the minor children excluding
routine office visits which shall remain the obligation of
the plaintiff.
IT IS FURTHER RECOMMENDED that defendant be
credited with the amount that he individually paid towards
the orthodontist bill on the oldest minor child and at such
time as the youngest minor child requires orthodontic work,
plaintiff shall be solely responsible for an amount equal
to that previously paid by the defendant, after which each
shall be responsible for one-half of any excess.
IT IS FURTHER RECOMMENDED that defendant's child
support obligation be raised to $247.00 per month per child
effective the last half of October, 1987 based on an
estimated $3,000.00 per month gross income of the
defendant.
RENCE
md
:HISON

itfEYSAT
AW

"H STREET
JTAH S4401

IT IS FURTHER RECOMMENDED that defendant be
required at the end of 1987 to provide a profit and loss
statement and income information to the plaintiff and child
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THOMAS (PONTIUS) v. THOMAS1 pa,*
Indexed
Civil No. 77756
Recommendations and Order brr
Petition for Modification
Page 3

FILED BY
WEBER CQL'V.TY CLERK

19-2-9——

1

'87 NOV! 1 2 AN 8 3 7

support shall be subject to review without additional
filing by either party.
IT IS FURTHER RECOMMENDED that there was a question
raised whether defendant was delinquent in his support
obligation for the month of September, which issue is
preserved in the event plaintiff can show proof that
defendant has not paid for that month.
IT IS FURTHER RECOMMENDED that each of the parties
be required to pay their own attorney fees and costs
incurred herein.
DATED this /O

day of November, 1987.
RECOMMENDED AND APPROVED BY:

'M&UJRICE RICH&.

Domestic
R e l a t i o n s Coiifct Commissioner

APPROVED AS TO FORM;

zldld^

;RT A. ECHARD

Attorney for Defendant
UENCE
rid

HISON

flEYSAT

i STREET
TAH 84401

ORDER
Ten days having expired from the date of this

Recorded B o o k L . 4 !

Page 19,3. Q...
THOMAS (PONTIUS) V. THOMAS
Civil No. 77756
Recommendations and Order on
Petition for Modification
Page 4

Indexed

hearing and no written objections having been filed to the
foregoing recommendations;
IT IS HEREBY ORDERED that the foregoing
recommendations be and they are hereby approved and
ordered,
DATED this

/S

day of November, 1987.
BY THE COURT:

DISTRICT JUDGE

DRJENCE
and
fCHISON

)RXEYS AT
LAW

PONTIUS/Z
6TH STREET
, UTAH 84401

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

3HERRY THOMAS,

COMMISSIONER MAURICE RICHARDS

Plaintiff,

vs.
DAVID T . THOMAS,

Defendant*

Case No.

77756

Date:

January 3, 1989

Tape: * 6 2 6

Digit: 1578-3455

E. Mahnke,

Court Clerk

ORDERED AND ENTERED TODAY
This is the time set for: Review.
Plaintiff appears in person and is represented by counsel Brian R.
Tlorence, Esquire•
Defendant appears in person and is represented by counsel Robert A.
Schard, Esquire•
Plaintifffs counsel presents issues. Defendant's counsel responds
Discussion•

Commissioner questions parties and counsel.
Commissioner recommends that child support remain as previously se-

at $247.00 per month per child according to the old schedule as it is still a
reasonable amount.
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IN THE DISTRICT COURT OP WEBER COUNTY, STATE OF UTAH
SHERRY STEWART THOMAS,
MEMORANDUM DECISION

Plaintiff,
vs.
DAVID CARL THOMAS,

Case No-

77756

Defendant.

The Court agrees with the Commissioner's
that

defendant's

1988

income

was

not

much

in

recommendation
excess

of

the

estimated income of $3,000 specified in the October 1987 order.
However#

it

appears

to

the

Court

the

income

to

be

analyzed was not 1988 but 1987 (see the Commissioner's notes at
the bottom of the October 1987 proceeding).

He should pay $247

per child to be adjusted at years end based upon actual earnings
and be addressed without her filing.
His gross earnings for 1987 • demonstrated
$49,198.55

plus profits of $19,818.87.

amount

$4,159.88

to

estimated

$3,000.

per

month,

a salary of

His salary alone would

substantially

higher

than

the

There was discussion of losses based upon a

disparity between rents received and payments and parcels of real
estate/

but

the

court

finds

the

payments

being

made

are

an

investment and can't be deducted from gross income.
The Court orders child support to be adjusted based upon
the prior support schedule and an income of $4,159.88 per month.
DATED this

J x day of February, 1989.

CERTIFICATE OF MAILING
I hereby c e r t i f y

that on t h i s

s

\__£ day of February/

a t r u e and c o r r e c t copy of the f o r e g o i n g
mailed to the

1989/

Memorandum D e c i s i o n was

following:
Brian R. Florence
FLORENCE & HUTCHISON

Attorney for P l a i n t i f f
818 26th S t r e e t
Ogden, Utah 84401
Robert A. Echard
GRIDLEY, ECHARD & WARD
Attorney for Defendant
635 25th S t r e e t
Ogden, Utah 84401

ry\

ULA CARR, S e c r e t a r y

Brian R. Florence
#1091
Of FLORENCE AND HUTCHISON
Attorney for Plaintiff
818-26th Street
Ogden, UT
84401
399-9291
IN THE DISTRICT COURT OF WEBER COUNTY
STATE OF UTAH
SHERRY STEWART THOMAS (PONTIUS),
Plaintiff,

FINDINGS OF
FACT AND ORDER

TO 3 1

vs.
DAVID CARL THOMAS,

C i v i l No. 77756

Defendant.
The above-entitled matter came on for hearing on
plaintiff's~Objection to the Commissioner's Recommendations
on the 26th day of February, 1989, before the Honorable
Stanton M. Taylor, Judge of the above-entitled Court,
sitting without a jury, plaintiff present and represented
by counsel, Brian R. Florence, and defendant present and
represented by counsel, Robert A. Echard, and the defendant
having testified, and the Court being fully advised in the
premises, now files its:
FINDINGS OF FACT
1.
OREXGB
and
TCfflSON

That defendant's 1988 income was not much in

excess of the estimated income of $3,000.00 per month
specified in the October, 1987 Recommendations and Order.

DRNEYSAT
LAW

!6TH STREET
I. UTAH S4401
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2.

That defendant's gross earnings for 1987

demonstrated a salary of $49,198.55 plus profits of
$19,818.87.
3.

That defendant's 1987 salary alone amounts to

$4,159.88 per month, substantially higher than the
estimated $3,000.00 specified in the October, 1987
Recommendations and Order.
4.

That defendant apparently has some additional

loss based on a disparity between rents received and
payments on parcels of real estate.
From the foregoing Findings, the Court now makes
and files its:
OPDER
IT IS HEREBY ORDERED that based on the October,
1987 Recommendations and Order, defendant's child support
obligation shall be analyzed on defendant's 1987 income and
not his 1988 income.
IT IS FURTHER ORDERED that defendant's losses based
on his real estate investments cannot be deducted from his
ORENCE
and
TCHISON

gross income.
IT IS FURTHER ORDERED that defendant's child

3RNEYS AT
LAW

6TH STREET
, UTAH 84401

82
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support obligation shall be adjusted based on the prior
child support support and an income of $4,159.88 per month
which is $347.00 per month per child.
DATED this

j/

day of March, 198 9.
BY THE COU1

APPROVED AS TO FORM:

Attornev for Defendant

)REXCE
and
CHISON

RNEYSAT
LAW

PONTIUS/T
rra STREET
UTAH 84401

INCOME STATEMENT f; - C - "

DECEMBER 1938

Cl/~

. <-'',.. i •
C

%LJ

Revenues

Mon&e !B 3 53 SH : 89

SALES-INTERMOUNTAIN
SALES-LETTERPRESS
SALES- CLOAK & DAGGE
MISC. INCOME

17230.27
773.00
0.00
412.90

Total Revenue:

184SS.17

Year

247771.53
22516.91
1 155.20
coen

c-1

*/ -J W J • W «i

Expanses
PURCHASES- PRODUCT A
PURCHASES- PRODUCT 3
CONTRACT.SERVICES
OFFICERS SALARIES
NON-SELLING WAGES
AUTO LEASE
EMPLOYER FICA PAID
FED UNEMPL. TAX PAID
STATE UNEMPLOY. PAI0
FED & STATE INC TAX
RENT & UTILITIES
TELEPHONE & TELEX
COMPUTER LEASE
MAINTENANCE
GASOLINE & OIL
MISC. EXPENSES
OFFICE SUPPLIES
POSTAGE & SHIPPING
LEGAL & ACCOUNTING
INSURANCE
SUS LICENSES & TAXES
PROF. DUES & SUSS
TRAVEL & ENTERTAIN
SANK CHARGES
PROPERTY TAXES PAID
GENERAL TAXES
STATE CORP TAX PAID
INTEREST EXPENSE
SAD DEST EXPENSE
MISC. G & A EXPENSES
PURCHASES DISCOUNTS
ADVERTISING EXPENSE
Sldg. Improvements

Total Expenses:
Total

Income

221
S4S8
143
544
5098

01
03
30
00
27
1I Oc OwOc 00
72S 35
92 52
0. 00
0 00
0 00
142 •5 «?
141 *> "»
178 83
70S 83
181 94
524 43
0 00
81
455 00
110 32
0 .00
00
71
0 00
0 00
2173 70
0 00
2239 43
ICO
.75
-21 33
0. 00
0. 00
0,,oa

5022
71585
8300
14203
42898

34
43
c o

35
05
73
10004 01
A

n n n

•4. <_ J C

1240

PuP

Son
23S0
5933
2727
1967
-347
noo

/_

Case No.

A

tm w w *»

6532
470
5457
5421
4093
1485
176
15313
729
0
2345
W J

Exhibit No.

EXHIBIT

U

24498
1 121
318
0
1154
5454

Date

50
OS
55
00
03
o n

00
01
30
62
25
42
00
23
55

U Feb **

Date: 12/31

0l: ''
INCOME STATD€NT
1987
Y-T-0

h$ !?

9 53 Vi !89

$252,324.54

SALES
OT>€R INCOP€
LESS OISCOUNTS

TOTAL SALES

ST.189.S3
$0.20

5253.5U.22

EXPENSES:
PURCHASES-A

$53,538.79

PURCHASES-3

$1,354.32

LESS QISCOJNTS

CONTRACT SERVICES
INVENTORY TAXES

$8.00

$11.450.S3
$8.00

OFFICERS SALARIES

$49,318.55

NON-SELLING UAGES

$20,973.52

AUTO LEASE
80NUSES
EW.YR PICA PAID
FED.

UTCMPL. TAX PAID

STATE U C n . . TAX PAID
FEDERAL INCOP€ TAX
E?*LQYEE BENEFITS

$8,901.31
$50.00
$1,589.11
$8.00
$80.30

$4,742.44

TELEPHONE * TELEX

$4,084,35

COMPt/TER LEASE

$1,396.32

MAINTENANCE

$8,238.13

6AS0LINE k OIL

$2,316.57

MSC.

$7,330.37

OFFICE SUPPLIES
POSTAGE I SHIPPING
OFFICE EQUIP. RENTAL

$S.538.18

TRAVEL k ENTERTAIN

$8.00

$12,348.39

$296.61
$3,146.12

GENERAL TAXES

$3,013.74

LOCAL SALES TAX
CHARITABLE C0NTRI8S
BAO 0E3T EXPENSE
MSC.

S*A EXPE?6ES

ACVERTISIN6 EXPENSE
PROMO EXPENSE

$8.01
$8.08
$45.00
($30.07)
($1,477.38)
$1,518.18
$8.00

SLDG. WPROVWENTS

$4,371.34

INTEREST EXPENSE

$7,371.31

TOTAL EXPENSES

6 Feh 5»?

$427.44

PROPERTY TAXES PAID

STATE SALES TAX

Date

" ? 7 7 ^

$887.37

INSURANCE

8ANC CHARGES

Case No.

$492.^6
$1,551.44

PROF. OUES k SUBS

Exhibit No.

$2,088.32

LESAL k ACCOUNTING
8U5 LICSJ6ES k TAXES

EXHIBIT

$8.00

RENT k UTILITIES

EXPENSES

7 ^

$8.00

$233,535.35
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